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GRIFFIS, J., FOR THE COURT:

1. Sonya Partlow was struck by a vehicle operated by Rickey McDonald and subsequently died.
The heirs of Partlow's estate filed a wrongful death action. In a bench tria, the lower court granted
McDonad's motion for directed verdict on theissue of ligbility. Finding no error, we affirm.

FACTS



92. On the evening of August 10, 1998, Rickey McDonad left his employment and traveled toward
hishome. He turned onto the entrance ramp to Highway 45 and, while he was about to mergeinto traffic
on Highway 45, McDondd' s van struck Sonya Partlow.

113. Gloria Partlow, asthe persond representative of Sonya Partlow’s estate, filed awrongful deeth
action in the Circuit Court of Lee County. The plaintiff aleged that McDonad was negligent because he
faledto yield the right-of-way to apedestrian, to keep a proper lookout, to exercise reasonable care, and
to maintain control of hisvehicle. Theplaintiff aso dleged that McDonad violated varioustraffic lavsand
that his acts were wilful, wanton and reckless. A bench trid was held on May 1, 2002.

14. Preston "Buddy" Irving, the Tupelo police officer who responded to the scene, testified that
McDonad was at the scene when he arrived and that his van was parked on the shoulder of the highway.
Officer Irving testified that the areaof impact wasin McDondd'slane of traffic. Further, the officer testified
that he observed some skid marksin the north and south lanes of traffic, but could not say for sure that
McDonad's vehicle had made them. Officer Irving testified that there were no other witnesses to the
accident and that McDonald tested negative for acohol or drug use. He dso tetified that the speed limit
on Highway 45 was 65 miles per hour and that no speed limit was posted on the entrance ramp. Based
on hisinvestigation, Officer Irving testified that McDondd was traveling at a speed of 55 miles per hour.
15. McDondd testified that he was going about 45 miles per hour on the entrance ramp to Highway
45. McDondd tedtified that his headlights were on, and he saw nothing in front of him on the entrance
ramp. When he got to the top of the ramp, McDondd testified that he turned his head to the lft to view
the oncoming traffic in preparation to merge. When he turned his head back around, McDonald said he

saw "theimage of ahand. And assoon asl| seenit, it hit my windshidd." McDondd further testified that



after hisvan made contact with the decedent's body, hisfinger got caught in the steering whed and helost
control of hisvan. McDondd's van crossed the median into the other lane of traffic before he regained
control.
6.  After McDondd presented his case, Partlow made a motion for a directed verdict on liahility.
McDonad countered with his own motion for directed verdict asserting that Partlow had failed to make
aprimafacie casefor negligence. Thejudge granted McDondd's motion for directed verdict. Aggrieved,
Partlow has gppedled to this Court. Partlow assigns severd errorsto the lower court; however, we find
the only issue dispogitive of this appeal is whether or not it was proper for the trid court to grant
McDonald's motion for directed verdict.
STANDARD OF REVIEW

q7. In anon-jury trid, such as this case, the gppropriate motion is not a motion for directed verdict
pursuant to Mississippi Rule of Civil Procedure 50;* instead, the correct motion isamotion for involuntary
dismissa pursuant to Missssippi Rule of Civil Procedure 41(b). Buelow v. Glidewell, 757 So. 2d 216,
220 (112) (Miss. 2000). InMississippi Real Estate Commissionv. Geico Financial Services, Inc., 602
$0. 2d 1155, 1156 n.1 (Miss. 1992), the Mississippi Supreme Court reasoned:

Technicdly and procedurally, the court granted a dismissa on the merits pursuant to

Miss.R.Civ.P. 41(b) sincethiswasanon-jury trid. A directed verdict under Miss.R.Civ.P.

50 is limited in use to "cases tried to a jury with a power to return a binding verdict.”
Comment, Miss.R.Civ.P. 50; Mitchell v. Rawls, 493 So.2d 361, 362 (Miss.1986).

1 The comment to Mississippi Rule of Civil Procedure 50 states that “Rule 50 applies only in
casestried to ajury with a power to return abinding verdict. 1t does not gpply to cases tried without a
jury nor to those tried to the court with an advisory jury.”
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Therefore, we will consider this gpped based on the correct standard of review, which under Rule 41(b)
is different than the standard of review gpplicable to a motion for a directed verdict under Rule 50.
Century 21 Deep South Properties, Ltd v. Corson, 612 So. 2d 359, 369 (Miss. 1992); Mitchell v.
Rawls, 493 So. 2d 361, 362-63 (Miss. 1986); Davis v. Clement, 468 So.2d 58, 61-62 (Miss.1985).

In consdering a mation for involuntary dismissal under Rule 41(b), the trid court should consder "the
evidence fairly, as diginguished from in the light mogt favorable to the plaintiff," and the judge should
dismissthe caseif it would find for the defendant. Corson, 612 So. 2d at 369 (emphasis added). On
apped, we must apply the substantial evidence/manifest error standard to an apped of a grant or denid
of amoation to dismiss pursuant to Missssppi Rule of Civil Procedure 41(b). Id.

l. Whether the trial court erred in granting McDonald's motion to
dismiss under Rule 41(b).

118. Partlow arguesthat thetria court erred in granting McDona d's motion based on Smithv. Walton,
271 So. 2d 409, 409 (Miss. 1973). In Smith, aman was struck and killed by an automobile as he was
waking on the right shoulder of the highway with hisback to treffic. 1d. A judgment wasrendered for the
defendant and the plaintiff appeded. 1d. The Missssippi Supreme Court reversed and remanded for a
new tria because of an erroneous jury ingruction. Id. Inreaching thisconclusion, the court analyzed the
law regarding the duties and rights of drivers and pedestrians dong Mississppi's highways. The court
noted the following:

Inthe absence of agatute to the contrary, apedestrian hastheright to use and travel upon

any portion of apublic highway at any time of the day or night, and hisrightsand therights

of one operating a vehicle thereupon are mutua, reciproca, and equal. The operator of

a motor vehicle owes to pededtrians waking dong the highway the duty to exercise
reasonable or ordinary care to avoid injuring them.



Id. a 413 (quoting Layton v. Cook, 248 Miss. 690, 696, 160 So. 2d 685, 687 (1964)). The court in
Smith aso cited Mississippi Code Annotated section 63-3-1112 (Rev. 1996) which provides.
Notwithstanding the provisions of this section every driver of avehicle shdl exercise due
care to avoid colliding with any pedestrian upon any roadway and shal give warning by
sounding the horn when necessary and shall exercise proper precaution upon observing
any child or any confused or incapacitated person upon aroadway.
T9. Partlow arguesthat McDonad failed to passathree-prong test cited in Smith regarding theliability
of adriver towards a pedestrian aong the highway. Thethree partsof thistest include: (1) thedriver must
have kept a reasonable lookout; (2) the driver must have been traveling at a reasonable and proper rate
of speed under the prevailing weether conditions; and (3) he must have given warning of his approach if
found to be reasonably necessary. Smith, 271 So. 2d at 413-16.
910.  Under thefirg prong of Smith, Partlow arguesthat McDondd failed to keep a proper |ookout
because Sonya Partlow was walking on the side of the road, and McDonad had a duty to be on the
lookout for pedestrians on the shoulder. She aso claims that McDonad breached his duty to keep a
proper lookout because he turned to seeif therewasoncoming traffic. Partlow pointsto thefact that after
impact the decedent's body was lying on the shoulder of theroad. Thisisthe only evidence presented by
Partlow to support her claim that the decedent was walking on the shoulder of the highway.
f11.  After reviewing therecord, wefind the evidence presented does not support Partlow's contention.
Officer Irving, a Tupelo police officer and accident recongtructionist, testified that the point of impact was
in McDondd's lane of traffic. He aso testified that the decedent's body was thrown one hundred five feet

after impact. Partlow offered no evidenceto dispute thistestimony. In reviewing the entirety of the record

and the evidence presented, the only conclusion that can be drawn isthat the decedent wasin McDondd's



lane of traffic when she was struck. Nothing in the record supports Partlow's contention that the decedent
was waking on the shoulder of the highway.

12. Partlow dso reies on McDondd's own testimony to support her claim that he failed to keep a
proper lookout. McDonad testified that when he got to the top of the entrance ramp, he "turned back to
the left and turned back, [to the front]." He testified that "it wasn't three or four seconds | had my head
back to the left. | turned around and that's when | seen ahand." The plantiff claims this admisson by
McDonald proves he breached his duty to keep a proper lookout.

113. Wedisagree. The duty to keep aproper lookout also includes looking out for other cars on the
road. SeeDennisv. Bolden, 606 So. 2d 111, 113-14 (Miss.1992); Jobron v. Whatley, 250 Miss. 792,
798, 168 So. 2d 279, 280 (1964). When adriver ismerging into oncoming traffic, it isnecessary to turn
and look for other cars dready on the highway before merging. See Miss. Code Ann. 8 63-3-805 (Rev.
1996). The tria court properly found that McDonad was acting as a reasonably prudent driver, and we
See no eror in itsdecison.

114.  For thesecond prongof Smith, Partlow contendsthat McDonald's speed on the accel eration ramp
could not have been reasonable because there was no posted speed limit. McDondd testified he was
traveling about 45 miles per hour. Officer Irving testified that he estimated McDonad's speed to be
goproximately 55 miles per hour. The posted speed limit on Highway 45 is 65 miles per hour. The
purpose of the entrance ramp is to allow a car to accelerate to the appropriate speed to merge with
oncoming traffic. Thelower court was correct in determining that McDonadd's speed was reasonable and

that he breached no duty to the decedent.



115. Astothefina prong of Smith, the duty to give awarning of gpproach if necessary, Partlow falls
to describe how this element was violated. Therefore, we cannot say the trid court erred in determining
McDondd breached no duty to the decedent. Furthermore, sufficient evidence existed to support the
lower court's ruling.
16. The relevant facts of this case present severa duties by both the pedestrian and the driver.
Missssppi Code Annotated section 63-3-1105 (Rev. 1996) provides. "Every pedestrian crossing a
roadway at any point other than within a marked crosswak or within an unmarked crosswak at an
intersection shdl yield the right-of-way to dl vehicles upon the roadway.” This statute, considered
concurrently with the supreme court’s ruling in Smith, establishes that while the driver of avehicle hasa
duty to exercise ordinary care on highways and watch for pedestrians walking aong the Side, pedestrians
aso have aduty to yidd the right-of-way to oncoming traffic if they wish to cross a highway.
917.  InHornburger v. Baird, 508 F. Supp. 84 (N.D. Miss. 1980), thefederal district court agreed with
thisconcluson. InHornburger, the decedent waswaking inthemiddleof aroadin Inverness, Missssippi.
Id. & 85. A truck driven by the defendant approached the decedent from the rear and acollision occurred.
Id. The court found that the defendant negligently operated his truck at a greater rate of speed than was
proper. Id. a 86. However, relying onMississippi Code Annotated section 63-3-1105, the court found
the decedent negligent as well and determined:

The decedent was at or near the center of the road when he ether fell into or was struck

by the left front fender of defendant's truck. The collison occurred a a point in the

roadway where there was not a marked crosswalk or an intersection. Under such

circumstances, decedent owed a duty to yield the right-of-way to defendant's truck.

Decedent faled to perform this duty and was negligent in that regard. This negligence
proximately contributed to hisinjuries and degth.



Id. at 86-87. The court found the negligence of the defendant and decedent combined to bring about the
injury and deeth of the decedent and found they were guilty of negligence in equa degrees. 1d.

118.  Applyingthislegd analysistothecaseat bar, wefind McDonald breached no duty to the decedent.
Hewas traveling at a proper rate of speed, and ascertained that the road was clear before he began to
merge onto Highway 45. He then looked for oncoming traffic and in that instance the decedent crossed
the road striking McDondd's vehicle. The judge in the lower court sated, "[ T]he defendant in this case
did not in fact breach his duty. He acted within what this court considersto be areasonable fashion under
the circumgtances.” We find substantid evidence existed to support the lower court's conclusion that
McDondd acted asareasonable, prudent driver under the circumstances. Thejudgment of thelower court
dismissang the action againg McDondd is affirmed.

119. THEJUDGMENT OF THELEE COUNTY CIRCUIT COURT ISAFFIRMED. COSTS
ARE ASSESSED TO THE APPELLANT.

McMILLIN,C.J.,AND SOUTHWICK,P.J.,BRIDGES, THOMAS,LEE,MYERSAND
CHANDLER, JJ., CONCUR. IRVING, J., DISSENTS WITH SEPARATE WRITTEN
OPINION JOINED BY KING, P.J.

IRVING, J,, DISSENTING:

120. Themgority findsthat the trid court did not err in dismissng Partlow's lawsuit under Rule 41(b)
of the Missssppi Rules of Civil Procedure. | note that the trid court actually granted a directed verdict.
However, | agree with the mgority that Since this case was tried to the judge and not ajury, proceduraly,
the motion at the close of Partlow's case should have been amotion to dismiss. My point of disagreement

withthemgority, however, semsfromitsfinding that thetria court did not err in dismissing Partlow's case

at the conclusion of the presentation of her evidence.



121. McDondd offered no defense. At the conclusion of Partlow's case, Partlow moved for adirected
verdict on the issue of liability, and McDonad counter-moved for a directed verdict.? The trid court
granted McDondd's motion. In sustaining McDonald's motion, the trid court stated:

"In this case, the Court having heard dl of the evidence in this casg, is of the opinion that the Defendant
[McDondd] inthis case did not in fact breach his duty. He acted within what this Court consdersto be
areasonable fashion under the circumstances.”

922. Thetrid court, in congdering a motion for an involuntary dismissa under Rule 41(b), is required
to "condder the evidence fairly and to give it such weight and credibility as the trid judge finds is
appropriate.” Buelow v. Glidewell, 757 So. 2d 216, 220 (112) (Miss. 2000). Appellate courts apply
the substantial evidence/manifest error standard of review of the trial judge's decison. Stewart v.
MerchantsNat'l. Bank, 700 So. 2d 255, 259 (Miss. 1997). Therefore, the question hereiswhether there
is subgtantia evidence to support the trid judge's finding that McDondd did not breach a duty owed to
Partlow's decedent. Because | believethereisalack of substantia evidence to support that finding, | am
compelled to the conclusion that the trid judge did not consider the evidence fairly. Consequently, |
respectfully dissent.

923. Theevidencein this caseincluded the deposition and trid testimony of the only known eyewitness
to the accident, the Appellee Rickey McDondd. | believe that a fair consderation of the totdity of his
testimony points to one inescgpable conclusion, that he failed to keep a proper lookout as he entered the

entrance ramp and proceeded toward Highway 45. A review of hisdeposition and trid testimony reveds

2 Both Partlow and McDonald referred to their respective motions as amotion for a directed
verdict even though, as previoudy Stated, this case was tried to a judge.
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adark contradiction that can only be explained as aconscious effort by himto dter the factsto dlow him
to escape respongbility for the accident. | review that testimony.
Deposition testimony

A. And | proceeded to go onuptheramp. As| got nearly to the top of the ramp,
| thought, well, I've seen other cars coming northbound with no headlights on.

Q. Okay.

A. So | sad, look, make sure that you seen a vehicle. So | turned around and
glanced and when | turned back around, | seen an image of a hand.

Q. Okay. Now, let's stop right there. Now, you were going up theramp. Y ou had
seen some cars coming from the south going north that --

A. Onecar.
Q. -- did not have headlights?

A. Well, | didn't know if it had headlights or not.

* k% *x %

Q. Now, asyou were coming up the ramp and watching as you merged in, when did
you turn your head back forward again?

A. | turned my head back as | seen aimage of a hand.

Q. Where was the hand?

A. Upintheair.

Q. Okay. Wasit on your windshield or off to the side or?
A. No, it was close to the windshield whenever | seenit.
Q. Okay.

A. Red close.

10
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Okay. What happened then?

| automatically steered my wheel left and hit my brake

Totry to avoid acalligon?

Right.

That would have taken you more on to the highway?

Right.

Did you stay on the highway or did you go all the way across?

Whenever | felt -- whenever | steered my way over left, | felt -- | felt my van,
it started leaning.

Okay.

So | knowed [dic] if | didn't counter react, | was going to turn my van over.
Going to flip?

Right.

| understand.

And after | got back right, my finger got tangled up in the steering whed!.
All right.

And | went across the median.

So you logt control of the vehicle.

Right.

| understand. And it careened across the median?

Right.

11
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Were you able to regain control of it?

Yesh.

Okay. Before you struck the median barrier?

Right.

| understand. Then what happened?

| stopped it on the southbound lane.

Okay. | understand again. So you had gone over?
Right.

You went all the way over?

Right.

| understand, okay. And was your vehicle facing southbound or northbound?
Northbound.

Okay, | understand. And now, did you fed any type of impact?
Yesh.

You did fed an impact?

Right.

From what?

From Sonya.

| understand. Wasit aheavy impact  or light impact?
No, it was very heavy.

Okay. Did you hear anything?

12
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No.

By thetime of the collision, about how fast were you going?
95.

Was that at the very top of the ramp?

Right.

| understand.

Right.

Okay. Now, after the impact and you lost control of the vehicle and got back
control of it, what did you do then?

| automaticaly stopped.

* k% *x %

All right. Now, onething | just want to make clear. Now, right -- did you seethe
hand upon impact or just right before impact?

Right before.

And isthat what caused you to jerk?
Right.

Okay. And then you felt the impact?
Absolutdly.

* k% % %

Okay. Let meask youthis. Now, you know, like | said, I'm not trying to trick
you or anything like that. Areyou contending that Ms. Partlow jumped out in
front of you or anything like that?

13
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No.

Are you contending that she was in the road when you hit her?
Yes, Sir, shewas.

How far in the road?

About two and a half feet.

About two and a hdf feet over the white line, the outsde line?

W, she wasin the right lane, northbound, right lane about two and a half
feet.

| understand, sir. | understand. But the entire accident happened on the ramp?
On -- well, not on the ramp.

Right at the end?

Right a the tip.

Right. Okay. | mean --

Right on Martin Luther King Boulevard.

Right. Right when you'e about to get onto the highway?

Right.

Trial testimony

Okay. | want to direct your attention to August 10th, 1998. I'm sure you
remember that date, don't you?

Yes, gr, | do.

* % % %
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All right. And what was you driving?

An'87 -- 1987 Ford van.

Did you have your lights on?

Yes, gr.

Could you seein front of you?

Yes, sir.

All right. Did you see anybody in front of you?

No, | did not.

Okay. Was there anything on the ramp that obstructed your view?

No, there was not.

Okay. Werethere any carsin front of you?

No, there was not.

Clear ramp, right?

Clear ramp.

All right. Now when you went up the ramp, what did you do?

Got up to the top of the ramp and turned my head to the left, and when |
turned back around, | seen the image of a hand. And assoon asl| seenit, it
hit my windshield.

| undergtand that. The body of Ms. Sonya Partlow hit your windshield?

Right.

And where was that contact made, do you remember? Wasit at the top of
the ramp or was it on the highway? Where wasit?

15



It was on the highway, 45 Highway.

Which sde of your truck did you seethe hand on? Did you see it on your right
hand or --right hand left-hand side?

Right hand sde.
So it's the Sde where the -- off away from traffic, right?
Yes.

All right. 1t would have been where the-- it would have been where the service
part of the road would be, right?

No, it was not.
Where was it?
It wasin theright lane. It wasin the highway.

All right. Let me ask you this, Mr. McDonad. When you had this accident, you
only saw abrief glimpse?

Right.
You didn't see -- you never saw her body other than after you hit her, right?
Absolutdly.

And that was when her hand hit your windshield and her body rolled over your
car, right?

Right.
That's the firgt time you ever saw this woman, right?

That's afact.
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f24.  Officer Preston Irving of the Tupelo Police Department investigated the accident.® He was not
qudified as an expert nor did he testify as an expert. He testified that when he arrived on the scene, he
found the victim "lying on the shoulder of the highway just north of the on ramp whereit intersects Highway
45 off East Main Street.” However, his testimony regarding the point of impact and how he determined
the point of impact isfar from clear. Hefirg testified asfollows:

Q. Did you take any measurements when you were on the scene?

A. Yes, gr, | did.

Q. Did you find any of her persond items when you were on the scene?

A. Yes, gr.

Q. What type of measurements did you take?

A. | messured -- there was some -- first of al there were some skidmarks visible

from the area of impact over to the median. | measured those, dso thetire marks
what are known asfurrow marks going acrossthe grassmedian. And therésaso
some short skidmarks over in the southbound lane,

Q. Okay. Did you observe skidmarks going al the way acrossthe four lane median
into the other lane of traffic.

A. Yes, gr, | did.

Q. Did you find any of Ms. Partlow's persond items on the scene?

A. Yes, gr, | did.

Q. Where were they located?

A. Personal items were lying where the on-ramp intersects Highway 45 in the

acceleration lane, not the primary inside and outside lane of traffic, but I'm

3 Officer Preston Irving is not related to the author of this separate writing.
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referring to what's known as the acceleration lane. They were lying in the
acceleration lane just north of where the ramp inter sects the highway.

Q. Okay, And did you determine where the point of impact was?

A. Yes, sir. The area -- what we call the area of impact, | measured exactly on
the northbound point of where the on-ramp intersects the highway up to
where her purse was found was 180 feet.

Q. Okay. How far was Ms. Partlow's body from the point of impact?

A. Right from the area of impact up to where her body was about 104 feet.

Q. And the items that you found, what distance were they from the area of
impact as you recall them?

A. Well, they were in the area of impact.
725.  On cross-examination, Officer Irving testified as follows:

Q. Okay. Now | noticed you kept referring to the areas of impact. Canyou tell
us the exact point of impact?

A. No, sir, | cannot.
Q. Okay. Andtheitemsor articlesthat you found arethe purse, sunglasses, the
hair piece, a sock and a shoe. These were in the area of impact, though, in
the lane of traffic?
A. Yes, gir, it was.
Also, on cross-examination, Officer Irving testified that when he came on the scene, McDonad's vehicle
was parked on the shoulder of the highway, gpproximeately fifty feet north of where the victim was lying.

On re-cross, Officer Irving testified that the area of impact was very close to the area where the ramp

intersects with Highway 45.
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126. Misty Jane Harmon, a passing motorigt, arrived at the scene shortly after the accident occurred.
When shearrived she saw the victim "laying on -- just off the Sde of the road face down." Sheand anurse
rolled the victim over to get her face up. They then administered CPR to thevictim. It washer opinionthat
the victim's body was lying approximately two feet "off the Sde of the road.”

727. When the testimony of the witnesses, dong with the physica evidence, is carefully scrutinized and
farly evauated, a rather convincing case of circumdantid evidence emerges that McDondd's
inattentiveness caused this accident and his story of how it occurred does not add up. In fact, the evidence
shows a clear conflict between Officer Irving and McDonad as to where the callision or point of impact
occurred.

928. | first note that, according to McDonad's verson of what happened, he undoubtedly moved his
vehide a great distance after the accident occurred. | make this deduction from his ever-changing
tesimony and the testimony of Officer Irving. In his deposition testimony, McDondd testified that the
colligon occurred at the very top of the on-ramp, not the acceleration lane, which intersects with the
northbound lanes of Highway 45. He dso testified that the victim was approximatdly two and one half feet
ingde the northbound lane, not the acceeration lane. He further testified thet, in an effort to avoid the
collison, he traveled dl the way across the two northbound lanes of Highway 45, across the median, and
stopped, heading north, in the southbound lane. Thismeant he had to travel in an easterly or northeasterly
direction away from the area where the victim's body was found. However, when Officer Irving arrived
on the scene, he found McDondd's vehicle parked on the shoulder of the highway approximately fifty feet
north of the victim's body. According to Officer Irving, the victim's body was found on the east shoulder

of the acceleration lane approximately 284 feet north of where the on-ramp intersects Highway 45.
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Accordingly, if the point of impact was where McDonald placed it, he traveled more than 330 feet after
griking the victim. Thisdistance is caculated by adding the distances measured and estimated by Office
Irving.

129. As previoudy noted, Officer Irving tedtified that he could not pinpoint the point of impact.
However, he congdered the point of impact to be where the victim's persond itemswere found which was
180 feet from where the on-ramp intersects Highway 45. The victim's body was found 104 feet north of
where the persona items were found, indicating that the victim was knocked that distance.

130. McDondd's testimony wasthat he never saw the victim before the impact. He only saw a hand
in hiswindshidd. Thistesimony isincredulous and preposterous. Firg, if the hand wasin hiswindshied,
it had to be atached to the victim's body. The hand could not have been in the windshield without the
vidimbeing there. Further, the hand could not have been in the windshied without the victim being in front
of the vehicle unless the victim was standing to the sde of McDonad's vehicle with an outstretched arm.
131. Whatismorelogicd isthat McDondd struck the victim not at the point where theramp intersects
the highway but 180 feet down the accderation lane. But, even if one takes McDonad's version to be
correct, it is fill obvious that he was negligent, even if the victim dso may have been negligent. His
testimony was that nothing obstructed his view, no other cars were on the ramp, and his lights were on.
Under thisfact scenario, it cannot be said that oneisnot negligent if heiskeeping aproper lookout and fails
to see a pedestrian who istwo and one hdf feet ingde hislane of travel. And if the accident occurred in
the acceleration lane, the same holds true regarding M cDond d's negligence because again, one cannot be

keeping a proper lookout in an unobstructed lane of travel and not ever see a pedestrian before striking
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him if the pedestrian was standing some 180 feet north of the beginning of the accderation lane and two
and one hdf feat ingde the lane in which the motorigt is merging.

132.  Itisno defense of the judge's decison here to say that there were no eyewitnesses to this tragic
accident other than McDonad. It does not follow that his verson must be accepted as true when it is
contradicted by the physical facts. In crimina cases, we do not automaticaly accept adefendant'sversion
of anincident even when he isthe sole witnesstoiit. If thephysica facts contradict the defendant'sversion
of what happened, the defendant isstill held accountable. See, e.g., Robertson v. Sate, 838 So. 2d 298
(11128-29) (Miss. Ct. App. 2003). | seenot reason why the rule ought to be different in civil cases of this
nature. Moreover, there is some sgnificance to the fact that McDondd gpparently moved his vehicle a
good distance after the accident snce heinitidly stopped hisvehiclein the southbound lane of traffic. The
question must then be asked why did he just not move hisvehicle out of the southbound lane of traffic and
leave it in the median if he was not atempting to hide something.

133.  For the reasons presented, | believe that the trid judgefaled to fairly consder the evidenceinthis
case. Therefore, | would find that the involuntary dismissa of Partlow's case was error.

KING, P.J., JOINSTHIS SEPARATE WRITTEN OPINION.
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